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IN THE SUPREME COURT OF THE STATE OF IDAHO
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NO. 46407-2018
SHOSHONE COUNTY NO. CR-2018-170
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Michael Dean Boley appeals from his judgment of conviction for grand theft. Mr. Boley
pleaded guilty and the district court imposed a unified sentence of fourteen years, with ten years
fixed. Mr. Boley subsequently filed an Idaho Criminal Rule (hereinafter, Rule) 35 motion for
reduction of sentence, which was denied. Mr. Boley appeals, and he asserts that the district court
abused its discretion by imposing an excessive sentence and by denying his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
On January 1, 2018, a deputy from the Shoshone County Sheriff's Office responded to a
lost and found case. (Presentence Investigation Report (hereinafter, PSI, p.3.) Tionna Card had
reported that her wedding ring was either lost or stolen and advised that Mr. Boley had been at
her residence lately; she reported that Mr. Boley had a history of stealing but requested that he
not be contacted because she had no proof of wrongdoing in this case. (PSI, p.3.)
Several days later, Ms. Card reported that she had gone to a pawn shop, where an
employee told her that Mr. Boley had been in the store with a similar ring.

(PSI, p.4.)

According to the manager, the ring had been pawned on December 26 and January 3. (PSI, p.4.)
The deputy eventually contacted Mr. Boley, and, according to the deputy, Mr. Boley
stated that he got the ring from Craigslist. (PSI, p.4.) Mr. Boley eventually admitted to taking
the ring from Ms. Card and stated that he was trying to make money because he and his
girlfriend were expecting a baby soon. (PSI, p.4.) Mr. Boley handed off the ring to the deputy.

(PSI, p.4.)
Mr. Boley pleaded guilty to grand theft (R., p.150.) The district court imposed a unified
sentence of fourteen years, with ten years fixed. (R., p.155.) Mr. Boley then filed a Rule 35
motion, which was denied. (R., pp.180, 196.) Mr. Boley appealed. (R., pp.162, 176.) 1

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of fourteen
years, with ten years fixed, upon Mr. Boley following his plea of guilty to grand theft?

II.

Did the district court abuse its discretion when it denied Mr. Boley's Rule 35 motion?
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Although the pretrial settlement offer in the record has a checkmark that the "right to appeal as
of right as to the conviction and sentence" is being waived, this document is not signed by
Mr. Boley. (R., p.148.) Further, this was a not a term of the plea agreement that was discussed
by the court at the entry of plea hearing. (See Tr., pp.4-10.)
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Fourteen
Years, With Ten Years Fixed, Upon Mr. Boley Following His Plea Of Guilty To Grand Theft
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)).

Here, Mr. Boley's sentence does not exceed the statutory

maximum. Accordingly, to show that the sentence imposed was unreasonable, Mr. Boley "must
show that the sentence, in light of the governing criteria, is excessive under any reasonable view
of the facts." State v. Strand, 137 Idaho 457, 460 (2002).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.

Stevens, 146 Idaho at 148.

"A sentence is reasonable if it appears necessary to

accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
At the sentencing hearing, Mr. Boley apologized to Ms. Card. He stated, "you took me
into your home and invited me there. I can't tell you how horrible I feel for what I've put you
through and your family." (Tr., p.29, Ls.2-4.) He continued,
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I don’t know how to say what I want to say. It was a horrible choice and you
didn’t deserve it. When I was released, you know, you and your father took me in
and raised me as a family member, never judged me based on my past, gave me a
clean start just like I got from the Department of Corrections. Irregardless of the
circumstances surrounding the situation, you didn’t deserve that.
I know that there is no – there’s nothing I can say or do that’s gonna change your
mind on me or that it’s going to bring back trust. You know whether it’s five
years, ten years. It’s not gonna matter. And, you know, this apology has nothing
to do with being caught. It has nothing to do with hopes of a lenient sentence
from the court. It’s specifically because I am sorry for what I did. I’m sorry.
(Tr., p.29, L.15 – p.30, L.6.) During the sentencing hearing, Ms. Card testified to text messages
that Mr. Boley had sent to his mother that she eventually read and perceived as threats;
Mr. Boley addressed the district court and stated, “I understand where Ms. Card is coming from
and I understand how the messages that I did speak to my mother could come across that way.
They were never – they were never meant for that.

I’ve never been [a violent person.]”

(Tr., p.36, Ls.3-8.) Counsel for Mr. Boley emphasized that Mr. Boley did not mean for the
messages to be given to Ms. Card. (Tr., p.31, Ls.22-23.)
Mr. Boley further addressed the court regarding the circumstances of the instant offense.
He stated that he had been incarcerated for ten years and was released, and for two and one-half
years committed no further offenses; he emphasized that “I held jobs. I held opportunities where
theft would have been an easy option. I worked at hotels and casinos, worked at gas stations that
dealt with thousands of dollars in cash everyday and never once in any circumstance did a penny
ever come up missing. Never.” (Tr., p.37, Ls.1-9.) However, in October, Mr. Boley and his
girlfriend found out that she was pregnant and “my whole life changed. I never – I’ve never had
kids. I’ve never – I’ve never really had any responsibility period.” (Tr., p.38, Ls.1-6.)
Counsel emphasized that under the circumstances at the time, Mr. Boley was about to be
evicted if he did not pay his rent and used the ring to get money; “as soon as he got the money,
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he got the ring back with the intent of returning it." (Tr., p.32, Ls.4-11.) Counsel believed that
"this was a crime of impulse control. It's a crime where, as is shown in his past, his mind
perceives a quick easy way out and it's the wrong way. And these are things, Your Honor, that a
retained jurisdiction can address." (Tr., p.32, L.23 - p.33, L.2.) Further, counsel noted that
Mr. Boley had already missed the birth of his son and his grandmother was not doing well.
"Those are real life things that have happened to him that he has accepted as a casualty ofhis bad
decision." (Tr., p.34, Ls.10-14.)
Considering that Mr. Boley accepted responsibility for his actions, apologized to the
victim and expressed remorse, does not have a history of violence, had a child to care for, and
did well for several years after being incarcerated for ten years, Mr. Boley submits that the
district court abused its discretion by imposing a sentence of fourteen years with ten years fixed,
when the retained jurisdiction program would be a better way to address Mr. Boley's thinking.

II.
The District Court Abused Its Discretion When It Denied Mr. Boley's Rule 35 Motion
An order denying a motion for reduction of a sentence under Rule 35 is reviewed for
an abuse of discretion. If the sentence is found to be reasonable at the time of pronouncement,
the defendant must then show that it is excessive in view of the additional information presented
with the motion for reduction. State v. Hillman, 143 Idaho 295, 296 (Ct. App. 2006)
Mr. Boley submitted new information to the court in support of his Rule 35 motion.
(R., pp. 181-191.)

Mr. Boley explained that after his release from incarceration, he was

employed for two and one-half years without any issues.

(R., p.181.) He had worked as a

cashier, a housekeeper, and a taxi driver, and had been handling money and peoples' valuables
for several years without incident. (R., p.181.) He explained that things changed when he and
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his girlfriend moved in together and discovered she was pregnant; he was overwhelmed with
financial obligations and was about to be evicted. (R., p.182.) He panicked and made the wrong
choice. (R., p.182.) He stated that on January 5, 2018, eleven days after taking the ring, he got
the ring back and intended on returning it; at that point he was unaware of any police
involvement.

(R., p.184.)

He voluntarily gave the ring to the officer when confronted.

(R., p.184.)
Further, Mr. Boley stated that he had the complete support of his girlfriend and her
family. (R., p.186.) Mr. Boley wanted to help raise his son and being on probation or parole
would make him accountable. (R., p.186.) Mr. Boley would be able to regain employment and
make major financial contributions to the household.

(R., p.186.)

Finally, Mr. Boley

emphasized that he could live with his girlfriend and her family in Washington, where he would
not have any contact with the victim in this case. (R., p.188.) Mr. Boley requested that this
sentence be modified to fourteen years, with three years fixed, and that he placed on probation.
(R., p.188.)
Considering this information, as well as the information available to the court at
sentencing, Mr. Boley asserts that the district court abused its discretion by denying his Rule 35
motion.
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CONCLUSION
Mr. Boley respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing or Rule 35 hearing.
DATED this 13 th day of May, 2019.
/s/ Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13 th day of May, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
MICHAEL DEAN BOLEY
INMATE #56994
ICIO
381 W HOSPITAL DRIVE
OROFINO IDAHO 83544
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/ s/ Kylie M. Fourtner
KYLIE M. FOURTNER
Administrative Assistant

JMC/kmf

7

